RURAL | NFGRVATI ON NETVIRK
| BLA 96- 386 Deci ded July 19, 1999

Appeal froma decision of the Dstrict Mnager, Eugene Dstrict Gfice,
Bureau of Land Managenent, denying a protest of the Decision Record
permtting sanple tree felling for tinber cruises. QR 090 EA 96-6.

Afirned.

1 Environnental Qual ity: BEnvi ronnent al
Satenents--National Ewironnental Policy Act of 1969:
Environnental Satenents--Tinber Sal es and D sposal s

The party chal |l enging a BLMdeci si on has the burden of
show ng by objective proof that the determnation was
premsed on a clear error of lawor a denonstrable error
of fact, or that the analysis failed to consider a
substantial environnental question of naterial
significance to the action for which the anal ysis was
prepared. Mre differences of opinion or di sagreenents
do not suffice to establish that B Ms analysis is

i nadequat e.

APPEARANCES  John B anco, Gesvell, Qegon, for the Rural Infornation
Network; Judy Hlen Nelson, Dstrict Mainager, Eugene, Qegon, for the Bureau
of Land Managenent .

(A N ON BY ADM N STRATI VE JUDXE THRRY

The Rural Infornation Network (RN or Appel lant) has appeal ed fromthe
April 22, 1996, decision of the Dstrict Minager, Eugene Ostrict Gfice,
Bureau of Land Mwnagenent (BLN), HEugene, Qegon, denying its protest of
BLM's Mrch 20, 1996, Decision Record inpl enenting sanpling and felling
procedures to be used in tiner cruises throughout the district. 1/ The
Deci sion Record is supported by an environnental assessnent, (R 090- EA 96-6
(EA), signed on January 18, 1996, and a F nding of No S gnifi cant

1Y Asused by BM atinber "cruise" is "[a] field examnation of a forest
area to locate tinmer and estinate its quantity by species, products, size,
quality, and/or other characteristics.” B.MMunual, Subpart 5300, "G ossary
of Terns."
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Inpact (FONS) issued on January 25, 1996. The EA examnes procedures to be
used by BLMfor assessing forest stands to eval uate tinber avail abl e for
tinber sal es and | and exchanges, anong ot her projects.

The Dstrict Manager's decision authorizes trees to be felled and cut
into lengths for direct neasurenent of vol une and eval uation of tinier
condition. (EAat 2.) For relatively honogenous stands which are
undergoing silvicultural thinning, "trees nmay be felled to construct a
vol une table in which the tinber volune of sanple trees is related to the
tree dianeter.” 1d. at 2

According to the EA "the nuniber of trees felled woul d be dependent on
site and stand conditions, especially the expected anount of defect in the
tinber." The EA expl ains:

In relatively honogenous stands of young tiner wth little
defect, fewif any trees would need to be felled. Aso, snall
stands nay be entirely sanpled (i.e., every nerchantabl e tree
woul d be directly neasured), and therefore, no trees woul d need to
be felled. In large and heterogeneous stands, especially those
wth nuch tinber defect, 25 or nore trees nay need to be felled in
the proposed project area. Trees felled woul d be scattered w dely
and randonhy over the proposed project area, generally at a
density of less than one tree per acre. Felling would avoid trees
wth obvious signs of wldlife use (e.g., trees wth nests or
cavities) to the extent possible. * * * The renoval or retention
of the felled trees woul d be addressed in a project-specific EA

Id. Inselecting trees to be felled, BLBMintends to be guided by the "3-P
sanpl i ng net hod, whi ch contenpl ates that "the probability of sel ectlng any
treeinthe stand is proportional to a predicted volune of tinber." (EAat
1)

The EAis tiered to tw |l and use pl anni ng docunents: the Northwest
Forest Han (April 1994) (NP 2/ and the June 1995 Higene D strict Record
of Decision and Resource Managenent F an (RWMP), whi ch incor porat es

2/ The "Northwest Forest Han" is the termgenerally applied to a group of
docunents relating to the Anendnents to Forest Service and Bureau of Land
Minagenent A anni ng Docunents Wthin the Range of the Northern Spotted G .
These docunents consist of the RDin which the Secretary of Agriculture and
the Secretary of the Interior jointly anended the pl anni ng docunents of 19
National Forests and 7 BLMMnagenent D stricts to adopt a conprehensi ve
ecosyst emnanagenent strategy, and an Attachnent to the RDentitled
"Sandards and Quidelines for Minagenent of Habitat of Late- Successional and
Qd-Gowth Forest Rel ated Species Wthin the Range of the Northern Sootted
Qv." Seelnre North Mirphy Tinber Sale, 146 1 BLA 305, 308 n.3 (1998).
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pl anni ng deci sions set forth in the NP The RWP addresses resource
nanagenent on 318,039 acres of Federal |and and 1,299 acres of reserved
mneral estate admnistered by BLMin the Eigene Ostrict. (RWat 3.) The
RWis an attenpt to respond to both ecol ogi cal and economic needs, of which
two prinary ones are "the need for forest habitat and the need for forest
products.” (RWP at 4.) According to the RWP. "The Gongressional |y
directed purposes for nanaging * * * BLMadmni stered | ands i ncl ude both
conservi ng the ecosystens upon whi ch speci es depend and, at the sane tine,
providing rawnateria s and other resources that are needed to sustain the
heal th and economc wel | -bei ng of the people of this country.” 1d.

Based upon | and use al |l ocations established in the N, the RW
establishes the followng land use distributions for the Dstrict: riparian
reserves, |ate-successional reserves, adaptive nanagenent areas, and natriXx
areas. The "natrix" is divided into two sub-cl assifications:
connectivity/diversity bl ocks and general forest nanagenent areas. 3/ The
purpose of classifying the land into these categories is to encourage and
advance the ecol ogi cal responsibility BLMhas to preserve and naintain | ate-
successional and old gronth forests, as well as to further its charge to
al so provide for the region's economic and social needs. In describing how
B.Mpl ans to do both, the RWP notes: "To bal ance these soneti nes
conflicting purposes, we adopted * * * [a nanagenent plan] that wll both

3/ The RWP Gossary (RW at 119-33) defines these classifications as
foll ovns:

Adapt i ve nanagenent areas are "[|]andscape units designated for
devel opnent and testing of technical and socia approaches to achi eving
desired ecol ogi cal, economic, and other social objectives.”

General forest nanagenent areas are "[f]orest |and nanaged on a
regeneration harvest cycle of 60-100 years. Abiological legacy of 6 to 8
green trees per acre would be retained to assure forest health. Gonmercial
thi nning woul d be appl i ed where practicabl e and where research i ndi cat es
there woul d be gains in tinber production.”

Lat e-successional forests are "[f]orest seral stages that include
nature and ol d growt h age cl asses. "

Mirix |lands are "Federal |and outside of reserves and special
nanagenent areas that wll be available for tinber harvest at varying
level s.”

R parian nanagenent areas are "allocated in the plan prinarily to
protect the riparian and/or streanside zone." Land use in riparian areas is
governed by the land use allocation in which they are located. Therefore,
riparian areas located in ol d-growth forest wll be nanaged differently from
riparian areas located in general forest nanagenent areas, although all
nanagenent actions in riparian reserves are gui ded by Aquatic Gonservation
Srategy objectives. Se RWP at 23-24.

Gonnectivity/diversity bl ocks are not defined; however, fromthe
context one can infer that they are areas i n which | at e-successi onal forest
structures and earlier seral stages of forest are intermxed. They are to
be nanaged so as to "pronote devel opnent of | at e-successi onal forest
structure wthin a longer rotation, while providing an output of
nerchantabl e tinber and nai ntaining forest health and productivity." (RWP
at 202.)
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naintain the | ate-successional and old growth forest ecosystemand provide a
predi ctabl e and sustai nabl e supply of tinber, recreational opportunities,
and other resources [fromthe renaining land use allocations].” 1d.

The RW indicates that there are 132,550 acres of napped and 3, 904
acres of unnapped | ate successional reserves in the Bugene Dstrict. These
| ands have no schedul ed tinber harvests, and, by the terns of the EA are
not subject to cruise sanpling nethods. (EAat 2.) Aeas of "critical
environnental concern" ((EC areas), are al so excluded fromtree felling
procedures adopted by the Decision Record. The (EC areas enconpass 3, 000
acres of admnistratively wthdrawn areas having "specia resource val ues, "
i ncludi ng habi tat supporting threatened or endangered plants or aninal s
(1,821 acres), the Relic Forest Islands (575 acres), sone riparian reserves
(1,158 acres), unnapped | at e- successi onal reserves for spotted ows (274
acres), and 187 acres of fragile sites. (RWat 23.)

Appel lant' s protest of the Decision Record was directed to the Dstrict
Minager's approval of Aternative Aof the EA Aternative A permits tinier
cruisers to fell trees in proposed project areas throughout the Higene
Dstrict "prinarily wthinthe "natrix and " adaptive nanagenent area |and
use allocations,"” wth the additional possibility of felling sone trees in
riparian areas. (EAat 2.) 4/

The concept of the "adapti ve nanagenent area’ was devi sed as part of
the NP, which established 10 such areas across the range of the northern
spotted ow. According to the NP, "[e]ach area has a different enphasis to
its prescription, such as naxi mzing the anount of | ate-successi onal
forests, inproving riparian conditions through silvicultural treatnents, and
nai ntai ning a predictable flowof harvestabl e tinber and ot her forest
products.” (NP at 6.) The only adaptive nanagenent area wthin the Eigene
Dstrict is the Gentral Gascade Adaptive Minagenent Area (CCAMY. Its
central focus is to "[c]ontribute substantially to the achi evenent of * * *
[NFF objectives, including provision of well-distributed |ate-successi onal
habi tat outside reserves; retention of key structural el enents of |ate-
successional forest on | ands subjected to regenerati on harvest; restoration
and protection of riparian zones; and provision of a stable tinber supply.”
(RWwat 32.) 5 The nain objective for the GCAMN whi ch enconpasses 16, 200
acres, is "to devel op and test new nanagenent approaches to integrate and
achi eve ecol ogi cal and economc heal th and other social objectives.” The
QCAVA has a short-term(3- to 5-year) tinber sale plan

4/ Inthe Decision Record, BLMclarified that tinper felling in riparian
areas would be "limted to honogeneous stands of young tinier whi ch need
density nanagenent treatnent to attain Aquatic Gonservation Srategy

obj ectives." BLMavers that, as the EA proposes nost tree felling in large,
het er ogenous stands that have nuch tinber defect, "fewif any trees [in
riparian areas] would need to be felled * * *." (Decision Record at 2.)

5/ Regeneration harvest is defined in the glossary as "[tinier] harvest
conducted wth the partial objective of opening a forest stand to the poi nt
where favored tree species wll be reestablished.” (RW at 127.)
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and long-termyield objectives. It al so contains napped and unnapped | ate
successional reserves, as well as riparian areas, which are to be nanaged in
accordance wth objectives for those areas. (RW at 32-34.)

According to the RMP, the natrix includes both connectivity/diversity
bl ocks (23,800 acres) and general forest nanagenent areas (37,860 acres),
for atotal of 61,660 acres. (RWat 34.) The RW establishes that these
categories of lands are the nost available for tinber harvest, wth the
exception of |ate-successional forest patches wthin the connectivity
bl ocks. FHomthese | ands, BLMis authorized to sell 36 million board feet
annual |y in order to "provide a sustai nabl e supply of tinber and ot her
forest products.” (RWP at 84-85.) Qher objectives for tinber resources in
these areas are to

o] [ Manage devel opi ng stands on avail abl e | ands to pronote
tree survival and gronth and to achi eve a bal ance
bet ween wood vol une production, quality of wood, and
tinber val ue at harvest;

o] [mManage tinber stands to reduce the risk of stand | oss
fromfires, aninals, insects, and diseases; [and tQ]

o] [p]rovide for sal vage harvest of tinter killed or
damaged by events such as wldfire, wndstorns, insects,
or disease, consistent wth nanagenent obj ectives for
ot her resour ces.

(RW at 84.)

The EAlists three environnental consequences of crui se net hods t hat
require sanple cutting. Hrst, the EArecognizes the direct nortality of
individual trees scattered over proposed project areas. According to the
EA these trees would either be renoved as part of the tinier harvest, or
reserved as coarse woody debris. B.Mavers that the environnent al
consequence of either renoval or retention of felled trees woul d be
addressed as part of a project-specific EA (EAat 2.) Secondy, the EA
acknow edges that tree felling could result in direct danage to adj acent
vegetation and direct disturbance of the surface litter layer inthe
inmedi ate vicinity of the tree felled. The EAreports that this could
result intenporary disturbance towldifeinthe inmediate | ocation. BM
proposes to address the effects to threatened or endangered species in the
fiscal year Bological Assessnent, but notes that "[i]npacts to sensitive
pl ant species coul d occur, especially if falling occurs during the grow ng
season and before conpl eti on of botani cal surveys in proposed proj ect
areas." But, BLMadds, "the effect on plant popul ations woul d |ikely be
negl i gi bl e because of the mnor and | ocal i zed nature of any direct inpacts
and the highly dispersed distribution of the tree falling." (EAat 2-3.)
Thirdly, the EA concedes that tree felling could indirectly contribute to an
overhead canopy gap, but B.Mconcl udes that felling will be distributed
over so wde an area
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that "the direct, indirect, and cunul ative effects would be largel y
i ndi stingui shabl e fromthe effect of natural, individual tree-falls and
canopy gap formation." (EAat 3.)

The EA a so briefly exammned a "no action alternative" (Aternative B,
in which cruises woul d be conducted wthout felling trees. 1d. BM
recogni zed that Aternative B woul d have fewer consequences for the
environnent prior toinitiation of specific tinber projects, but concl uded
that the result of not felling sanple trees would "likely result in |ower
accuracy in tinper cruises, which could reduce the confidence of tinier
purchasers in the BLMapprai sal of tinber value and result in lower bids for
tinber offered for sale.” The EA concluded: "Less accurate tinier cruises
could also have a long-termeffect of inpairing the ability of BBMto pl an
the production of a sustai nabl e supply of lunber.” 1d.

Inits Satenent of Reasons on appeal (S, RNavers that it is a
"coalition of grass-roots environnental and hunan rights organi zati ons" in
rural Lane Gunty, Oegon. R Nalleges that its nentbers "use and enjoy the
public lands of the Eigene BLMD strict and are af fected by deci si ons
pertai ning to the nanagenent of these lands.” (SRat 1.) RNoObjects to
the actions proposed by the Deci sion Record on the fol lowng bases: (1) The
current state of forestry science supports a finding that trees do not need
tobefelled inorder to accurately neasure the quality of tinber stands;
(2) tree felling prior to conpl etion of site specific environnental,
botanical, and wldife assessnents constitutes "an irretrievabl e conmt nent
of resources before a formal decision to proceed wth an action,” and coul d
result in"the taking of listed species of plants and aninal s;" and (3)
tinber cruisers and "fallers" are not sufficiently trai ned to deci de whi ch
trees are or are not wldife habitat, and bi ol ogi sts shoul d sel ect or
reviewtrees to be cut. (SRat 1-2.)

In her Response to Appellant's SR the BLMDO strict Manager rejects
RNs assertion that felling trees is not necessary to ascertain the extent
of defect across a tree population, claimng that the rationale for felling
selected trees is adequately justified in the Decision Record. Wth regard
to RNs objectionto felling trees prior to devel opnent of a site-specific
EA B.Mresponds that "[t]he falling of alimted and highly scattered
sanpl e of trees does not prej udi ce the consideration of any alternative
anal yzed in a proposed tinber sale, including a no action alternative."
(BLMResponse at 2.) ncerning Appel lant' s protest of BLMs proposal to
fell trees for sanpling purposes prior to conpl etion of site-specific
bi ol ogi cal assessnents, BLMstat es:

The BLM's response to the Appel lant's protest addressed this
issue, explaining that any effect of tree falling for tinber
cruises on threatened [or] endangered * * * species wll be
addressed in the fiscal year Bological Assessnent for proposed
projects. If it is determned that the proposed acti on "nay
affect” a threatened or endangered species, no falling wll occur
on the affected area until the consul tation process i s conpl et ed.
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Falling woul d be nodified i f necessary to conply wth the
subsequent B ol ogical Qpinion. The appel |l ant has provi ded no
argunents inits Satenent of Reasons beyond those in the original
protest.

Id. Hnaly, inanswer to RNs conplaint that tiner cruisers are not
quallfledto determne which trees are or are not wldife habitat, BM
avers that "trees wth obvious signs of wldife use will beldentlfledby
the wldife biologist during the project planning and design”; cruisers
are, infact, sensitive tosigns of wldife use, and "tree falling wll
avoid trees wth obvious signs of wldlife use.” HBMalso notes that, wth
respect to this argunent, Appellant has rai sed no new i ssues on appeal .

[1] A B.Mdecision denying a protest of a Decision Record and FONS
wll be affirned where the Appel lant fails to establish that BLMdid not
adequat el y consider natters of environnental concern. The party chal l engi ng
a B.Mdeci si on has the burden of show ng by objective proof that the
determinati on was premised on a clear error of lawor a denonstrabl e error
of fact, or that the analysis failed to consider a substantia environnental
question of naterial significance to the action for which the anal ysis was
prepared. Mre differences of opinion or disagreenents do not suffice to
establish that BLMs analysis is i nadequate, and provide no basis for
reversal. The Ecology Genter, 147 |BLA 66 (1998).

ncerning BLM's environnental responsibilities, this Board has sai d
t hat

"[a] Federal agency nust take a hard ook’ at the environnent al
consequences of its proposed actions. * * * In review ng whet her
BLMhas taken a "hard | ook,'" the Board exanines whet her the
record establishes that BMnade a careful review of environnental
issues, identified rel evant areas of environnental concern, and
vhether its final determnation was reasonabl e.

Mican Power @., 143 I1BLA 10 (1998). See Fiends of the Nestucca (ast
Associ ation, 144 1BLA 341, 356-57 (1998), appeal filed, sub nom (ast Range
Assoc. v. Shuford, dv. No. 98-819-JO0(D Q. July 7, 1998).

Tinber cruises are the standard practice for eval uating the vol une of
tiner available for sale on Federal lands. 43 CF R 8 5422.1. The
procedures by whi ch tiner cruises are conducted are set forth in the BM
Minual at Subpart 5310. Subparts 5310.02 are 5310.07 are instructi ve:

02. (pjectives. The objective of BLMtinier cruising is to
provide accurate estinates of tinber vol unes and sonetines val ues
for conducting the Bureau' s forest nanagenent program

* * * * * * *

.07 Scope and Background. Tiner cruising is alinchpin for
several Bureau tinier nanagenent activities including tiner
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inventory, tinterland exchanges, tinier sales, and ti nier
trespass. In each case the accuracy of the tinier cruise is basic
to acconpl i shing successfully projects related to the precedi ng
activities. The Bureau has traditionally used crui se sal es, al so
terned | unp-sumsal es, as the basis for selling tinber. This

net hod of sal e nakes the accuracy of the cruise especially
inportant. It is not the intent of this Minual Section to provide
all that needs to be known to becone a proficient tinber cruiser.
Qui sing know edge is acquired through trai ning and experience
(see BLMMinual Section 5300.7). This Minual Section provi des
sone procedural gui dance for naintaining uniformty between Sate
Ti nfoer Managenent P ogr ans.

It is useful to define sone terns that are used by BLMto descri be
different types of tinber cruises. The BLMMnual defines a "100%crui se"
as "[a] tiner cruise in wiich the estinate of vol une, by species, is
determned fromsi ze neasurenents taken for every tree in the area wich
neets establ i shed standards of nerchantability.” It is conducted by
dividing the stand into "cruise strips" in uniformwdths, and neasuring
every "nerchantabl " tree. A "sanple cruise, " however, only neasures a
portion of the trees which neet established nerchantability standards in the
forest or sale area. BLMMunual, Subpart 5300, "G ossary of Terns."

A"3P sanpl e cruise" is "a tinber crui se which canvasses the entire
stand, but neasures only those trees sel ected by use of a random nunber
table obtai ned for each sale.” Masurenents taken on the trees sanpl ed are
extrapol ated to the whol e stand based on the formul a "the probability that a
tree becones a part of the sanple is proportional toits predicted vol une.”
Id., Part 5310, "Tiner Quising." Wth regard to the nunier of sanpl es
needed to performa 3P sanpl e crui se, the Mainual states:

It is best to over sanple, rather than fall short of the
nunier of sanpl e trees needed to obtai n an accept abl e standard
error for the cruise. 9 nce tree popul ations nay differ from
precrui se estinates, the actual nunier of sanples nay vary from
the expected nunier. To conpensate for variances in sanpl e si ze,
two extra sets of randomnuniers, one higher and one | ower, shoul d
be obtained along wth the original. If a 3P cruiseis producing
fewer than expected sanpl es, the cruiser can shift to a set
designed to give nore sanpl es and vice versa. * * * |f 150 sanpl es
vere estinated to be needed to obtain a satisfactory standard
error, 175 shoul d be sel ected, 25 systenatical |y excl uded, and 150
neasured. |f the 150 does not neet the standard error test, then,
additional trees are available for achieving the required standard
error.

B.MMnual , Subpart 5310.1.12.B The BBMMnual contenpl ates that sanpl e
trees nmay be felled, bucked, and scaled. B.MMnual Subpart 5310. 1. 12. G

As our exposition above reveal s, this BLMaction takes pl ace agai nst a
backdrop of changi ng policy concerning howtinber in the Northwest is to
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be nanaged to further both ecol ogi cal and economic interests. Neither the
N nor the RWP, however, prohibits felling trees for sanpling purposes, and
this proposed action conforns to the paraneters set forth in the NP and RWP
by linmting crui se sanpling techniques to the natrix and adapti ve use areas,
whi ch are nanaged wth an enphasi s towards tinier production. Mreover, the
cruise plan conforns to procedures set forth in the BLMMnual .

W nowturn to the specific objections raised in Appellant's SR
ncerning RNs argunent that "falling trees is not necessary to determne
the anount of defect in atree,”™ RNhas not presented us wth sufficient
obj ective proof that thisis the case to satisfy its burden of show ng that
BLMs choice to back up its tinber neasurenent programwth felling sanpl e
trees is premsed on "a clear error of lawor a denonstrabl e error of fact."”
RN al | eges t hat

[f]lorestry science has devoted considerable attention to
characterizing tree condition by field observation. Pivate
foresters, and the US Forest Service, determine stand condition
wthout destructive sanpling. Tree characteristics such as
general formof trunk, size and shape of branch canopy, and growh
pattern provide infornation about the value of wood in a
particular tree. Scars frompast fires or danage al so provi de
clues as to the condition of the wood. Fungus whi ch causes
defects can be detected by | ooking for fungal fruit bodies on the
tree trunk or the ground around the tree. Saollen knots, swollen
branch junctions or other bulges in the trunk indicate defects in
anature tree. Anincrenent borer can be used to drill into a
tree to check for gross defects or fungal danage wthout seriously
inuring the tree.

(SRat 1.) Wiile Appellant raises questions concerni ng whet her sanpl i ng
trees by observati on and other nondestructive sanpl i ng net hods woul d be
sufficient, they have not shown us how t hese net hods can determine the
extent of tree danage to the degree of accuracy of vol une neasurenent
demanded by BLMs tiner nanagenent program R Ns argunent, therefore,
renains in the real mof opinion.

h appeal, RNreiterates the argunent nade before the Dstrict Mnager
that BLMshoul d prepare a site-specific EAprior to execution of its tinier
cruise program It has, however, provided no new evidence or argunent on
appeal to further support its allegations that the sanple tree planis so
conpr ehensi ve as to "constitute an irretrievabl e coomtnent of resource
before a fornal decision to proceed wth an action.” Wile not stated in
specific terns, at the nost, the nunier of trees to be felledis limted to
the nunier determined to be necessary to obtain a satisfactory standard
error of neasurenent for a particular project area. A the least, i.e.,
where stands are heal thy, honogenous, and the vol une of | unier can be
accurately determned wthout felling, fewor no trees wll be cut. As BM
contenpl ates scattering felled trees at a distribution of |ess than one
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tree per acre, we nust agree wth BLMthat this action does not rise to the
level of "anirretrievable coomtnent of resources before a fornal deci sion
to proceed. "

V¢ next turn to Appellant's argunent that BLMs deci si on does not
conpl y wth applicabl e provisions of the Endangered Speci es Act (ESH).
Lhder section 7 of the ESA as anended, 16 USC 8 1536 (1994), an agency
isrequired toconsult wththe US Hshand Widlife Service (V9 to
determine whet her any species that is listed or proposed to be listed as
threatened or endangered "nay be present” in the area of a proposed action
of the agency. If any such species nay be present, the agency nust prepare
a "biological assessnent” to identify any species "whichis likely to be
affected" by the action. 1d. The Bologi cal Assessnent is the initial
"infornation prepared by or under the direction of the Federal agency [in
this case, BLM concerning |isted and proposed speci es and desi gnated and
proposed critical habitat that nay be present in the action area and the
eval uation [of ] potential effects of the action on such speci es and
habitat.” 50 CF.R 8 402.02. In consultation wth P/ an agency shal |
insure that its actionis not likely to jeopardize the continued exi stence
of any such species or result in the destruction or adverse nodification of
itscritica habitat. 16 USC § 1536(a)(2) (1994). Ater this
consultationis initiated, the agency and the permit applicant "shal | not
nake any irreversible or irretrievabl e coonntnent of resources wth respect
to the agency action which has the effect of foreclosing the formil ation or
inpl enentation of any reasonabl e and prudent al ternati ve neasures whi ch
would not violate [16 USC § 1536(a) (2)]." 16 USC 8§ 1536(d) (1994).

Inits SR Appellant alleges that "[f]alling trees before site-
specific botanical or wldife assessnents are conpl eted could result in the
taking of listed species of plants and aninal s,” and that "[f]alling sanpl e
trees woul d i npede botanical or wldlife surveys by obstructing the travel
of searchers as well as directly covering evidence." (SRat 3.)

In the Aoril 1996 deci sion on appeal, BLMst at ed:

As discussed in the EA (pp. 2-3) and the Decision Record (p. 2),
any effect of tree falling for tinier cruises on threatened,
endangered or proposed species wll be addressed in the fiscal
year B ol ogical Assessnent for proposed projects, and the falling
woul d be nodified i f necessary to conply wth the subsequent

B ol ogi cal Qi ni on.

(Decision at 1.) The decision further offers the followng protection for
listed ani nal s:

Tree falling for tinber cruises wll avoid trees wth obvi ous
signs of wildlife use (e.g., trees wth nests or cavities) to the
extent possible. Tinber cruisers and fallers are not only
sufficiently trained, but are in fact expert at identifying trees
W th such signs as excavated cavities, naturally-decayed
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cavities, and mstl etoe-broombranch platforns. Nonet hel ess,
trees wth obvious signs of wldlife use wll beidentified by the
wldife biolog st during the project planning and desi gn, whi ch
wWll precede tree falling for tinier cruises.

(Decision at 2.) Wth respect to threatened and endangered pl ant speci es,
the EA acknow edges that "[i]npacts to sensitive plant species coul d occur,
especially if falling occurs during the grow ng seasons and before

conpl etion of botanical surveys in proposed project areas,” and conti nues:
"Though danmage to individual plants is possible, the effect on pl ant

popul ations woul d i kel y be negligible because of the mnor and | ocal i zed
nature of any direct inpacts and the highly dispersed distribution of the
tree falling." Inits Response to RNs SIR B Magai n avers t hat
"[flalling would be nodified i f necessary to conply wth the subsequent
Bologica inion." 1d.

Inits decision denying Appel lant's protest, BLMavers that sanple tree
felling wll be conducted in conjunction wth fiscal year biological
assessnents. Inits Response to Appel lant's SR B.Magai n avers that any
effect of tree felling for tinber cruises on threatened or endangered
species wll be addressed "in the fiscal year B ol ogical Assessnent for
proposed projects.” It also states that, if it is determned that the
proposed action "nay affect” a threatened or endangered species, "no falling
wll occur on the affected area until the consul tation process is
conpleted.” Fnally, BLMstates that "[f]alling woul d be nodified if
necessary to conply wth the subsequent B ologica (pinion." (BLMResponse
at 2.) The record therefore supports a finding that sanple trees wll be
felled only subsequent to inplenentation of adequate protections for
threat ened and endanger ed speci es pursuant to the ESA and i npl enenti ng
regul ati ons.

Accordingly, pursuant to the authority del egated to the Board by the
Scretary of the Interior, 3 CER 8 4.1, the decision appeal ed fromis
af fi rned.

Janes P. Terry
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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